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Modernization of Derivatives Tax Act (MODA 2021) 
 
The recently introduced Modernization of Derivatives Tax Act (MODA 2021) would needlessly harm investors and 
the exchange-listed options and derivatives marketplace. MODA 2021 would require mark-to-market tax 
treatment for all derivatives contracts and require gains and losses be taxed at ordinary income tax rates. In a 
mark-to-market regime, any exchange-listed options1 held at year-end would require a value to be established 
and any unrealized gains would be taxed – resulting in the potential for an investor to be taxed on income 
which he/she has not actually received (“phantom income”).   
 
 
Key Takeaways  

• MODA 2021 introduces incredible complexity and has not been sufficiently studied.  A lack of hearings 
and literature on the proposal is very concerning. 

• Exchange-listed options should be excluded from MODA 2021 to avoid unwieldy consequences for 
investors and the markets. 

• Section 1256 and the 60/40 blended rate should be preserved. This blended tax treatment was 
implemented in order to discourage tax avoidance without penalizing the market participants who rely 
on these products to manage risk. 

• MODA 2021 would create “phantom income” for taxpayers. The mark-to-market regime would require 
any exchange-listed options  (and underlying stock positions) held at year-end to have a value 
established and any unrealized gains would be taxed – resulting in the potential for an investor to be 
taxed on income which he/she has not actually received. 

• MODA 2021 fails to meaningfully advance any of the presumed priorities of such a bill. Exchange-listed 
options are not tax avoidance products that need their use curtailed. The bill fails to make the tax 
framework more equitable as it will not result in billionaires paying more. The previous score for MODA 
was very low with respect to projected revenue yet it would inject considerable complexity into the way 
derivatives are taxed. As such, to adopt such a drastic change to how derivatives are taxed without 
hearings and a proper dialogue is reckless. 

 
MODA 2021 Does Not Advance Espoused Priorities 
Proponents of the bill are focused on the following objectives: (1) simplifying how derivatives are taxed; (2) 
curtailing tax avoidance; (3) making the tax framework more equitable; and (4) raising revenue.   This bill does 
not advance those priorities. 

MODA 2021 Imposes Considerable and Unnecessary Complexity on Investors  
MODA 2021 would create unreasonable complexity. MODA 2021 is intended to simplify the tax code for 
derivatives. However, in reality, it is incredibly complicated to navigate and dismantles well-established and 

 
1 Exchange-listed options are standardized derivatives contracts that are traded on a regulated exchange, that 
are settled through a clearinghouse, and are guaranteed. Trading of exchange-listed options is highly regulated 
and overseen by the exchange itself in its self-regulatory organization (SRO) capacity as well as by the Securities 
and Exchange Commission (SEC).    
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relatively simple rules that have been in place for nearly 40 years. For example, MODA 2021 would require 
investors to navigate a delta test (which are certain to generate delta valuation disagreements) to determine the 
tax liability for a taxpayer that utilizes exchange-listed options and also owns the underlying stock. This process 
also involves an elaborate investment hedging unit (IHU) determination.  All of this coupled with a mark-to- 
market requirement can and will result in phantom gains for investors. This is far from a simplification. 
 
Exchange-Listed Options are Not Tax Avoidance Products  
This bill and any related literature fail to meaningfully articulate how exchange-listed derivatives are used for tax 
avoidance purposes. Exchange-listed options are not tax avoidance products. Exchange-listed options provide 
important utility for investors and should not be penalized through inclusion in MODA 2021. The ability for 
investors to manage risk with exchange-listed derivative contracts absent perverse tax outcomes is critical.   
 
MODA 2021 Does Not Impact How Most Tradeable Assets are Taxed 
MODA 2021 does not at all impact how appreciating stock holdings or other appreciating tradeable assets are 
taxed. Thus, it will not make billionaires pay a higher rate than wage earners and does not make the tax 
framework more equitable. Instead, it alters rates for derivatives trades as well as how those trades are 
characterized for tax purposes.  MODA 2021 also introduces tremendous complexity and troublesome outcomes 
when utilizing exchange-listed derivatives that will discourage prudent hedging by investors.  Specifically, mark-
to-market rules would require a taxpayer holding appreciated stock and entering a related exchange-listed 
options transaction to treat that stock as sold each year – even though the taxpayer continues to hold the stock 
and has realized no income. 
 
MODA 2021 is Not a Meaningful Revenue Raiser 
The previous version of MODA was scored at $16.5 billion in revenue over 10 years. A new score for MODA 2021 has 
not been released, but based on the 2016 score, MODA 2021 will not be a significant revenue raiser. Additionally, 
MODA 2021 will likely change trading behavior thereby reducing revenue further. MODA 2021 will also decrease 
market liquidity and increase market volatility in both the exchange-listed options and equities markets. The 
exchange-listed options and equities markets are interconnected. For example, with the ability to hedge risks 
through the use of the exchange-listed options markets, equity traders are able to provide significantly more 
liquidity in the underlying market than they would otherwise. The U.S. financial markets are the envy of the world, 
yet MODA 2021 will “bleed liquidity” from both the U.S. options markets and the underlying U.S. equities 
markets. 
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